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Videoconference technology allows interactions between citizens and their governments to be

managed without systematic co-presence. It is a relatively discrete innovation, which has been

introduced into bureaucracies all over the world, but still remains underanalyzed and as a

consequence, underestimated in terms of its impact. This article analyzes the introduction and

institutionalization of remote hearings in French courtrooms to shed light on the emergence of

videoconferencing technology as a new way of organizing trials, changing the format by which

justice is carried out. The article reviews the existing literature, outlines the theoretical framework

and methodology, and then presents the results, primarily concerning the history of the introduction

of videoconferencing in French jurisdictions. Four main points of discussion emerge: the way in

which videoconferencing is designed and the reasons put forward to justify its suitability in the

judicial sector; its relationship with the efficiency programs underway in the justice system as part

of wider New Public Management reform; the tensions and friction points between a pragmatic

approach to innovation and the traditional judicial approach; and finally the case of personal

appearance as an example of adjustments operated on judiciary standards by the introduction of

videoconferencing. We close by considering videoconferencing as an instrument of public action,

that is, a technological tool that has progressively realized a public policy objective, in this case

reducing the need to escort detained personnel.
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Introduction

Since the late 1990s, national governments have forcefully promoted digital

technologies as a means both of increasing their bureaucracies’ internal efficiency

(Dunleavy, Margetts, Bastow, & Tinkler, 2006; Margetts, 2003) and improving

their relationships with the public (West, 2005). Initiatives, programs, and plans

have been adopted at a multilevel scale, in order first to develop the network and

system infrastructure and then to provide information and online services.

e-Government is a global term referring to the adoption of information and

communication technologies (ICTs) by governments, key public welfare services
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like health care or education, but also in law enforcement, tax administration, and

citizen participation. This global trend, although neither linear nor uniform across

countries and areas, has the enthusiastic backing of international and transna-

tional institutions like the European Union1 and the Organisation for Economic

Co-operation and Development (OECD).2

Videoconferencing and its combination with web-based applications (commu-

nication by email, online services, etc.) has been used to manage public services

delivery, offering a diversification of the way interactions occur and, sometimes,

an alternative to systematic co-presence. It mediates the interaction between the

professions and their public, for instance, physicians and their patients (Kivits,

2013), or teachers and their students (Selwyn, 2013), enabling a diagnosis, surgery,

or distance learning. More and better videoconferencing has been boosted by the

sophistication of technical tools (Lederer, 2009).

A growing body of literature on e-government has emerged in the public

administration field but also in sociology and management studies (Chadwick &

May, 2003; Contini & Lanzara, 2008; Cordella, 2007; Margetts & Dunleavy, 2013;

Weerakkody & Reddick, 2012), and an interdisciplinary field of research has been

launched (Orton-Johnson & Prior, 2013). Although some sectors of e-government

have been studied in depth—health is a good example (Murero & Rice, 2013; Rice

& Katz, 2000)—others remain understudied. The law and order field is quite

dynamic, notably on cybercrime (Fafinski, 2011). Surveillance studies have mainly

focused on technologies that contribute to growing social and governmental

control, such as closed-circuit television (Ball, Haggerty, & Lyon, 2012; Germain,

Douillet, & Dumoulin, 2012; Hier & Greenberg, 2007), profiling and data-mining,

electronic monitoring (Nellis, Beyens, & Kaminski, 2014), and other tools for

crime control (Robert & Dufresne, 2015). However, with a limited number of

exceptions, little research has considered the role of technologies in the judicial

system. In sentencing studies, some attention is paid to computer-based technolo-

gies and the way guidelines, databases, and sentencing information systems are

created and incorporated into the activity of judgment (Aas, 2005; Hutton, 1995,

2013). From an organizational perspective, some important steps have already

been taken to analyze face-to-face justice/technology (Contini & Lanzara, 2008;

Fabri & Langbroek, 2000), including actor–network theory based analysis (Contini

& Lanzara, 2013; Robert & Dufresne, 2015).

However, in-depth analysis is still lacking to help understand how technolo-

gies are negotiated, set up, and integrated into the courts and the judicial

bureaucracies (Heydebrand, 1977). By providing a case study focused on

videoconferencing3 in judicial activities, this article aims to contribute to this

literature, sitting at the crossroads of e-government studies, public policy analysis,

and the sociology of justice.

The purpose of the article is to analyze the introduction and institutionaliza-

tion of remote hearings in French courtrooms and shed light on a discrete

technology that has emerged as a new way of organizing trials, changing the

format by which justice is carried out. We consider the process by which

videoconferencing has emerged as a solution to some practical problems, which
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has then been enrolled in a New Public Management (NPM) reform oriented

toward the rationalizing of detainee escort. In this sense, we contribute to

documenting and understanding the process by which “ICT enabled public sector

reforms have become embedded, as part of the NPM political and managerial

reforms, in many countries around the world” (Cordella & Bonina, 2012, p. 515).

Having situated this article in relation to existing literature, an overview

describes the theoretical framework and the methodology used for the research.

We then present the results, primarily concerning the history of the introduction

of videoconferencing in French jurisdictions. The following part of the article is

dedicated to a discussion of what this history teaches us about the modalities and

conditions under which this technology is acclimated in the judicial context. It

reveals that videoconferencing has got caught in a recurrent tension between two

approaches. On one hand, a pragmatic approach focused on providing practical

solutions to concrete problems and on the other, a principles-driven approach

questioning the legal and judicial implications of using videoconferencing as an

equivalent of physical presence during hearings. Conclusions end the article.

Videoconferencing and Justice: State of the Art

Since the 1990s, videoconferencing has been put into use in many courtrooms

and for a huge array of situations: a defendant’s first appearance or arraignment,

witness testimony, expert testimony, and victim hearings in criminal cases, but

also in civil hearings (Lederer, 2005, 2009; Surette, 2007, pp. 182–184; Wiggins,

2006). Many countries have adopted it, including the United States, Canada,

Australia, Great Britain, Italy, and the Netherlands (Henning & Ng, 2009; Lanzara

& Patriotta, 2001; Lederer, 2005; Wallace, 2008). Videoconferencing is set in a

European and international context conducive to the development of ICTs,

illustrated by the general videoconferencing policy adopted by the Council of the

European Union4 and its manual for cross-border procedures,5 for instance.

Videoconferencing remains underanalyzed. Ten years ago, Elizabeth Wiggins

and Molly Johnson led a special investigation of the Law & Policy review

dedicated to technologies in audiences (Johnson & Wiggins, 2006). At the time,

they made the dual observation of a multiplication of videoconferencing devices

in American jurisdictions (Wiggins, 2006) and the relative rarity of research

dedicated to their practical effects. They then designed research perspectives and

launched an appeal for empirical investigations. Ten years have passed since that

call for research and today we have a slightly more complete set of works

(Babcock & Johansen, 2011; Bossan, 2011; Braun, 2013; Danet, 2010; De Biolley,

2013; Diamond, Bowman, Wong, & Patton, 2010; Dumoulin & Licoppe 2011, 2013;

Garofano, 2007; Gertner, 2004; Henning & Ng, 2009; Kodek, 2012; Rowden, 2013;

Salyzyn, 2012; Wallace, 2008). These publications have identified three major

subjects of concern with the use of videoconferencing arrays, in particular in the

criminal field.

First of all, the question of compatibility of videoconferencing with prevailing

legal regulations has been raised on many occasions, concerning different legal
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judicial situations and within different national systems (for the United States:

Babcock & Johansen, 2011; Gertner, 2004; Wiggins, 2003; for France: Bossan, 2011;

Dumoulin & Licoppe, 2013; for Australia: Wallace, 2008). For example, to what

extent are the rights of the accused to the due process of law and to a fair trial

guaranteed when the latter is presented to the judge without being physically

present in the courtroom (Gertner, 2004; Wiggins, 2003)? Can it be considered a

level playing field when the prosecutor is physically present before the court

whereas the defense lawyer is at a remote location, such as in prison with their

client?

Subsequently, the question of the equivalence between appearing in co-

presence and remotely is also raised from the point of view not of judicial

validity, but the quality and depth of judicial interactions. This falls within the

realms of the principle of orality of debates (Danet, 2010; Mulcahy, 2010). To what

extent are the subtleties of oral communications (modulation of tone, transmission

of emotion through voice, etc.) possible when the person is connected by

videoconference as opposed to physically present? Since communication is not

limited to the mechanical transfer of the speaker’s words to the listener, to what

extent is the link between the word and gesture recomposed by the use of

videoconference? What may the effects of the mechanism itself be on the

interaction in progress—effects of framing, zoom, scenography in the cinemato-

graphic sense—which condition our perception of the person we are interacting

with in terms of their reliability as a person (can I trust him/her? will he/she

keep their promises?) and the truthfulness of their words (credibility of a

message, of a witness statement, etc.)? These questions lead to a broader

questioning about the judge’s involvement and more particularly the fabric of

judicial judgment: can the decision the judge has to take (at whatever stage

he/she intervenes: sentencing, pre- or postsentencing) be affected by the way in

which the person appears before the court?

Finally, the symbolic and political challenges of videoconferencing for the

meaning of a public hearing have also been pointed out (Licoppe & Dumoulin,

2007; Mulcahy, 2010). The trial is a type of scenography, a drama replaying the

conflict and operating according to a process of catharsis (Garapon, 2001). The

respective positions of the victim, the accused, and the witness reflect an

authentic distribution of roles in the trial process. Distancing one participant—

whether a witness, or the accused and their counsel—by allowing them to

contribute to the hearing from another place, destabilizes this symbolic economy

of justice without proposing any alternative, positioning it somewhere outside the

spatial organization of the trial.

While these questions and issues have been clearly identified and pegged, it

is important to note that most research goes no further. It is limited to developing

reflection and arguments which, although interesting, remain fairly generalized;

apart from a few examples, using “foraging” practices to support their claims. In

spite of Johnson and Wiggins’ (2006) call for first-hand empirical analyses, such

approaches are few and far between. However, it is not as if they do not exist: in

psychology, linguistics, and sociology a few research projects exist, based on
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systematic investigations. They converge in a demonstration of the nonanodyne

and nontransparent nature of videoconferencing in respect of the business of a

hearing.

In law and psychology studies, some research has offered evidence that the

decisions on bail hearings are influenced by the videoconferencing factor

(Diamond et al., 2010). Indeed, that research team undertook a statistical study on

the initial bail hearings for all felony cases in Cook County over a period of

15 years (1991–2007). The results, spanning a total of almost 650,000 cases, show

that the bail amount curve for conditional release of the accused increased

substantially; and in this respect, 1999 (i.e., the year videoconferencing was first

used) represents a real turning point. The authors controlled the videoconference

effect by establishing that for offenses for which hearings continued to take place

with the accused present, the same increase did not apply. Hence, the authors

identified a new and extremely interesting phenomenon, although they could not

establish a causal link with any certainty, as they did not have the means of

neutralizing the other parameters affecting the environment. Remote interpreting,

when used in a criminal context, was also the subject of a major research program

on experimental studies. The main findings are a significantly higher number of

interpreting problems linked to remote interpreting, which can have potential

legal consequences (Braun, 2013).

Approaches characteristic of situated action and conversation analysis have

placed the emphasis on the effects of the recomposition of work done by those

involved in the hearing when videoconferencing devices are used. Based on video

recordings of videoconferenced hearings, this research identified the importance

of camera movements during remote hearings. Framing and zooming are used by

judges or clerks who handle the camera to better understand the action in

progress. Practitioners of the hearing thereby become directors and producers of

multimedia events (Licoppe, Verdier, & Dumoulin, 2013). This research also

demonstrates the sequential procedures used by those involved in setting up

hearings in a publicly recognizable way, when operating by videoconference

(Licoppe & Dumoulin, 2007). A set of procedures was identified which, in

practice, was deployed by those involved in the hearing, contributing to the

gradual and progressive erosion of the event. To such an extent that ritual

opening procedures are sometimes no longer really necessary, and are even

forgotten by the judge presiding over the discussions.

It is clear that existing studies focus primarily on the issue of the effects—

or even distortions—of videoconferencing, when it is used as part of judicial

interactions. Conversely, few authors have taken an interest in the origins of

videoconferencing or in the actors and politicians who have initiated,

promoted, or accompanied its introduction and development in jurisdictions

(De Biolley, 2013; Dumoulin & Licoppe, 2015; Henning & Ng, 2009). And yet,

this point is far from irrelevant if we want to explore the conditions under

which videoconferencing has been institutionalized and integrated into the

judicial organization. Such a perspective makes it possible to reveal the sticking

points created by the introduction of such a technology and to explore some of
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the arrangements introduced to tailor the videoconferencing to the specific contexts

of hearings.

Theoretical Framework and Research Methodology

The relationship between technology and society has historically been

analyzed from two different perspectives, that of technological determinism

and that of social constructivism (Barbosa, Pozzebon, & Diniz, 2013, pp. 748–

749; Dumoulin & Licoppe, 2011). Several authors consider that the relationship

between technology and society has been analyzed mainly from a deterministic

perspective, in combination with a positive view of technology. The impact of

ICTs is thereby assessed from its economic and managerial advantages:

reducing costs, improving organizational performance, boosting the efficiency

of processes, and accelerating the delivery of public services. Generally

speaking, this line of research is linked to a pragmatic view and a positive

assessment of ICTs: that is, that we should adopt and integrate them into

public services as there is no doubt they are, and will be, proliferating in

society as a whole.

Another approach is more oriented toward the social dimension of technol-

ogy. Technologies are understood as not being different in nature to other human

and social constructions; they are shaped by social forces (Avgerou, Ciborra, &

Land, 2004; Bijker & Law, 1994; Cordella & Bonina, 2012; Mackenzie & Wajcman,

1985) and built by and dependent on social interactions (Cordella & Hesse, 2015).

Hence, they reveal the power relationships and the social context in which they

take place (Ahn & Bretschneider, 2011; Moon, 2002). As a consequence, the

functionalities of technologies can be considered as resulting from some specific

institutional settings, but they can also be analyzed through their impact on them.

Since the uses of technologies are not pre-established and cannot be assimilated

to a pure enactment, the uses are a re-creation of these artifacts. As Orlikowski

(1992, p. 423) put it: “The ongoing interaction of technology with organisations

must be understood dialectically, as involving reciprocal causation, where the

specific institutional context and the actions of knowledgeable, reflexive humans

always mediate the relationship.”

The conceptual framework of our study is rooted in this last theoretical

perspective. We are interested in showing how the judiciary negotiates the

integration of a new technology such as videoconferencing and how this

technology in action produces slight, or more substantial, changes in the values,

norms, symbols, and ritualized interactions specific to the institution. The aim

of this article is to show how—to what extent and under which conditions—

videoconferencing has been endogenized by the French judiciary and how an

apparently simple technological device has affected the values and principles

guiding judicial officials and the way some judicial activities are performed.

Even if we analyze how videoconferencing has been subject to an NPM re-

interpretation, we do not refer to NPM as our theoretical framework in the

sense that we do not aim to appraise what videoconferencing has brought in
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terms of enhanced efficiency in the French judicial bureaucracy (Cordella &

Bonina, 2012).

For several years, we have been following the introduction and the

institutionalization of videoconferencing in various judicial settings in France.

Our approach is primarily qualitative and concerns a diverse range of methods.

Broadly speaking, the research protocol is initially based on an historical

perspective with work on written traces (archives, bills, bodies of laws, and

parliamentary debates, etc.). It also involves semistructured interviews with

certain stakeholders. Last, it includes an ethnographic approach through direct

observation of judicial hearings and video recording of some of them. Our

fieldwork involves four appeal courts (cours d’appel); two in mainland France

(Grenoble and Rennes) and two overseas (Saint-Pierre-et-Miquelon and Saint-

Denis de la R�eunion).

To be more precise, concerning the case of remote hearings between Saint-

Pierre-et-Miquelon and Paris, all in all, about 60 exchanges took place: 26

interviews with actors of the legal framing of videoconferencing (with State

advisors, judges, and agents from the Justice Ministry, etc.), 12 interviews with

videoconference users (primarily judges and lawyers working between Paris and

Saint-Pierre-et-Miquelon or between Paris and foreign countries), and 24 inter-

views with judicial actors (judges, experts, lawyers, clerks, and clerks’ secretaries),

the litigants, journalists, and political actors from Saint-Pierre-et-Miquelon. We

attended 15 remote hearings between Paris and Saint-Pierre-et-Miquelon (some of

which were video recorded), observed both from Paris and from Saint-Pierre. We

also observed remote hearings with foreign countries (Portugal, Venezuela, and

Holland) from Paris, three Ecole Nationale de la Magistrature training sessions,

and three videoconference demonstrations. Since 2003, links with the area have

been maintained in the form of conventional studies but also more informal links

with key actors of this innovation process.

Concerning the fieldwork in Saint-Denis de la R�eunion, we performed 31

interviews with judges, lawyers, clerks, assessors, and hearing bailiffs in Saint-

Denis and Saint-Pierre de la R�eunion. We were able to attend 20 hearings of

witnesses and assessors observed either from Paris and the Paris area or from

Saint-Denis de la R�eunion or Saint-Pierre de la R�eunion, and from Aix-en-

Provence.

Finally, concerning the examining chamber of Grenoble, apart from working

on documents, three formal interviews were performed with judges, and eight

with lawyers, to reconstitute the background to the local introduction of

videoconferencing. As well as this, we had a substantial video-ethnographic body

of information (65 cases of appearances via videoconference were filmed; 20 cases

of physical attendance were observed and/or filmed and 16 cases processed

without any appearance of the individual were observed) in the examining

chambers of Rennes and Grenoble.

All of this provided us with a very in-depth analysis, full of empirical

material. Only a part of this immense body of material is being used in this

article.
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Results

Early Uses of Videoconferencing in French Judicial Hearings

Considering the fact that public hearings are deeply rooted in a physical

conception of presence—to such an extent that they are defined as “embodied

production[s] in a courtroom” (Lynch, 1997, p. 99), it is puzzling that videoconfer-

encing could have been introduced and used for remote judicial performances—

consisting in arguing, testifying, seeking a sentence, or judging. How could the

introduction of videoconferencing have been possible in this specific organization

and for this specific kind of activity? What are the relevant social, political, and

professional actors and groups who have been part of this history and what are

the main arguments and rhetoric they have put forward?

We are going to explore how videoconferencing was presented and built in

what we have analyzed as the three phases of its development in the French

justice system. It plays out as an array of rationales and arguments put forward

to justify and support the development of this technology in judicial activities.

Videoconferencing, initially a practical solution to a local problem, has turned

into a voluntarist public policy aimed at cutting costs and solving the problem of

detainee escorts, on a national and generalized scale.

Videoconferencing as a Pragmatic Solution to a Local and Practical Problem Specific to

Saint-Pierre-et-Miquelon

The idea of using videoconferencing to conduct judicial process emerged in

France in the late 1990s around the specific problem raised by Saint Pierre and

Miquelon. In this French archipelago located off Canada, it had become

customary, in order to cope with the insufficient number of judges in office, to

allow plurality of function (investigation and trial, trial and appeal). However, in

1996, during a trial, a barrister challenged the judge because he had already

worked on the case in question (as the investigating judge: juge d’instruction). The

judge was forced to rule himself incompetent. As a result, the criminal justice

system in Saint-Pierre-et-Miquelon was paralyzed and the Ministry of Justice was

in trouble. They had to find a solution. The need to comply with rules on fair trial

meant, however, that this system had to be modified and it was in this specific

set of circumstances that a remote system was proposed, allowing judges to sit in

Paris, without having to travel halfway around the world.

The person charged with dealing with this at the Ministry of Justice

remembers that some years before, he had heard about meetings being held in his

Ministry using videoconferencing equipment. So the videoconferencing technol-

ogy was available and the problem raised in Saint-Pierre-et-Miquelon led this

person to surmise that videoconferencing could also be used for trials, to allow

Paris-based judges to stay in the courtroom in Paris while the other actors of the

trial could stay in Saint-Pierre-et-Miquelon. Of course, the idea of videoconferenc-

ing was also in the air at that time because it had already been used in other
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countries, such as Italy, and these experiments could be used as precedents.6

Videoconferencing between Paris and Saint-Pierre-et-Miquelon was then actively

supported by the judges and barristers from these two jurisdictions but also by

some professional judges working as Justice Ministry civil servants. They were all

enthusiastic because it was a practical, feasible solution to a here-and-now

concern—solving Saint-Pierre-et-Miquelon’s justice problem. Some of them were

particularly enthusiastic as they saw it as an opportunity to set a precedent for

more widespread use of this technology in judicial activities.

The economic and financial performance of the mechanism was neither of

primary importance nor totally absent from the discussion. The French Justice

Ministry civil servants, responsible for general affairs and equipment, supported

the solution for economic reasons, once they had quantified the forecast results of

videoconferencing in terms of investment and maintenance costs. However, the

Justice Ministry’s Deputy Director for international and criminal law was

reluctant to give his support to videoconferencing for several reasons, including

the extra costs it would generate.7 Clearly, at that time, the videoconferencing/

cost-savings link was not consensual.

Anyway, the idea was transposed by the Justice Ministry in a bill examined

by the State Council (Conseil d’Etat), the legal institution in charge of validating

the bills after a legal check. The State Council was reluctant to support the bill for

very legal reasons and first rejected it. Finally they endorsed the bill (1998 Act)

and three years later, the decree implementing the Act (d�ecret d’application) as

well. They were special Acts, specific to Saint-Pierre-et-Miquelon, and they

endorsed a restricted conception of the uses of this device in courtrooms.

However, these two statutes introduced videoconferencing for the first time into

French law. They can be considered as points of stabilization marking a stage in

the innovation-making process.

Security and Cost-Cutting as Central Arguments in Favor of Videoconferencing

Videoconferencing entered a new stage when it was presented as a practical

solution to international mutual legal and judicial assistance, in the post-9/11

context. A bill was passed in 2001. During parliamentary debates, security reasons

were raised to justify videoconferencing. Supporters of the technology highlighted

the need for such a device as a time saver, especially in international and terrorist

investigations. The Saint-Pierre-et-Miquelon case was discreetly mentioned as a

precedent and more general provisions were added to simplify the remote

testimony of witnesses and experts in national criminal proceedings. In any event,

temporary but generic rules giving legal status to acts performed remotely were

adopted and then confirmed two years later. As a consequence, a generic legal

text allowed wider use of videoconferencing in criminal matters8 and provided

an opportunity to experiment with videoconferencing.

In this new phase, tests and experiments were launched in some local

jurisdictions by judges or public prosecutors taking advantage of the new laws,

with the support of the modernization unit (Mission modernisation) in the Ministry
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of Justice. They did it on a voluntary basis and with financial considerations

uppermost. For example, in Saint-Denis de la R�eunion, another French island

located off South-East Africa, the reason why the public prosecutor was at the

forefront of the implementation of videoconferencing for experts and witness

testimonies in the local Crown Court (Cour d’assises) lies in the fact that he was in

charge of court expenses. As he explains it himself, he “quickly realized”9 that

videoconferencing could help reduce travel and accommodation expenses for

witnesses and experts heard by the Crown Court (notably for those flying out

from mainland France). He quantified the expected cost savings and assessed the

economic profitability of the new system. “In 2006, for the Crown Court alone, I

performed 96 hearings by video link. Having studied the figures, that represents

a cost saving of s70,000 for the Court.”10

Again, videoconferencing appears as a local solution to a practical problem,

but what is more, a cost-free solution for the local court, considering the fact that

the videoconferencing system was paid for by the modernization unit. This was

clearly a strong incentive for importing this technology into the local context and

practices. The primary concerns of the public prosecutor who devoted himself to

this project were financial. Videoconferencing sounded like a solution to his

problem of having to reduce the expenses generated by transporting remote

experts and witnesses. He made calculations and the costs savings were at the

same time an objective and a justification for running public hearings without

people being there in person. It is different from integrating videoconferencing

into a foresight plan and setting quantified goals and timelines, which was the

case in the next period.

Generalized Videoconferencing as a Solution to the Problem of Escorts

From 2007 onward, videoconferencing underwent a real change in status and

became the subject of a proactive public policy, as a top-down process led by

the Ministry of Justice—as part of a broader intergovernmental strategy11—to

save resources, using incentives but also sanctions for those who may potentially

offer resistance. It was enrolled in a management-oriented plan to cut costs.

Its development and wider implementation mainly targeted reducing prisoner

escorts.

In parallel with the expansion of the legal framework, in 2009, all High

Courts (tribunaux de grande instance) and Appeal Courts (cours d’appel) were

equipped with at least one videoconferencing device and a majority of prisons

were too. Since 2003, over s7 million has been spent on the purchase of

videoconferencing equipment for courts and prisons.12 But from 2007, strong

incentives were used to compel jurisdictions to increase the percentage of

hearings conducted by videoconferencing. This policy was defined and managed

by the General Secretary of the Justice Ministry, spearheaded by a pro-reform

ex-judge, which found favor at local level.

A Justice Ministry circular provided that all Appeal Courts should increase

the number of hearings by videoconferencing to achieve a 5 percent reduction in
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the number of prisoner transfers in 2010 (compared to 2009).13 The examining

chambers of the Appeal Courts were specially targeted as the goals set were

linked to the implementation of a wider program aimed at rationalizing prisoner

transfers. In 2006, an interministerial working group (comprising representatives

of the general inspection services of the Justice Ministry, Police, and Gendarmerie

departments) had been set up by the Prime Minister’s services to reflect upon

how to decrease the number of prisoner transfers from jail to court facilities.

They bought into videoconferencing as an effective means of reducing trans-

fers, and estimated “the potentialities of videoconferencing to reduce police

escorts” (Diaz, Luciani, Simon, Simoni, & Vald�es-Boulouque, 2006). They found

that 650,000 working hours (of police officers) could be saved using video-

conferencing (Diaz et al., 2006).

In accordance with this report and with the 2009 circular, using videoconfer-

encing for trials became a performance target involving two performance

indicators: the first concerning the number of hearings by videoconferencing per

court per year with quantified goals to achieve (3,220 hearings by videoconferenc-

ing in Appeal Courts; 6,000 in High Courts). The second estimated how many

transfers were replaced by remote hearings and established a minimum of

5 percent for the following year. For Appeal Courts failing to reach this minimum

rate, the circular imposed financial sanctions. It also provided that each court

should send a monthly dashboard of performance indicators. At that very

moment, videoconferencing became a policy toolbox instrument but also an

instrument in the sense that it included a specific objective (reducing prisoner

escorts) (Lascoumes & Le Gal�es, 2005).

This circular was received as a sign of the “enrolment”14 of videoconferencing

in the managerial approach driven by the French government at the time. It was

also seen by some legal professionals and their trade unions15 as the Justice

Ministry’s conversion to an NPM policy. They were upset by the fact that this

policy covered some of the core aspects of judicial work, notably the organization

of public hearings. Opponents based their resistance to the circular on legal

arguments and more specifically on a counter-circular.16 They insisted on the

judges’ duties and responsibilities to decide whether using videoconferencing is

appropriate in each case they handle.

Discussion

The background to the introduction of videoconferencing in the French

justice system suggests four main points of discussion: the way in which

videoconferencing is designed and the reasons put forward to justify its

suitability in the judicial sector; the relationship that the device has with the

efficiency policies led in the justice system through NPM; the tensions and

friction points between a pragmatic approach to innovation and the judicial

approach; and finally the case of personal appearance as an example of

adjustments operated on judiciary standards by the introduction of video-

conferencing.
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Videoconferencing as a Solution to Practical Problems

It seems clear that this technology is used primarily as a practical response to

concrete problems in each of the three periods identified: a lack of magistrates in

Saint-Pierre-et-Miquelon, the difficulty of bringing witnesses to overseas territo-

ries for experiments at the Crown Court of Saint-Denis de la R�eunion, and the

need to rationalize and reduce costs of escorting detainees during the national

and generalized roll-out phase of videoconferencing. In this respect, it is clear

that those working to encourage the use of videoconferencing in judicial

organization envisage the use of this technology for reasons of problem-solving

and on the basis of cognitive frameworks based on an instrumental and technical

vision of videoconferencing.

This characteristic reminds us of other singular backgrounds. Whether to

protect witnesses, as was the case in the anti-mafia trial in Italy, spare victims the

unpleasant conditions of a hearing, as was the case in an Australian program

(Wallace, 2008), or indeed to reduce costs linked to escorting as in the

“Courtroom 21” program (Johnson & Wiggins 2006, p. 213; Kodek, 2012, pp. 263–

264), the use of videoconferencing has been used as a practical answer to a

problematic situation, itself envisaged essentially from a practical point of view:

courts and prisons that are too far apart, victims looking to be removed from

hearings but not wanting to be denied the possibility of taking part in the trial,

escorts that have become too costly during times of economic crisis, etc. The case

of the pilot project led in the state of Minnesota is an emblematic example: “The

legislature authorized the pilot program to help neutralize problems—such as

delays due to transporting defendants, the costs of additional transportation and

detainment, and shortages of judicial resources—created by the district’s large

size” (Babcock & Johansen, 2011, p. 655).

Videoconferencing and NPM Policies

The economic and financial element plays a leading role in videoconferenc-

ing, whether it directly triggers the installation project or is one of the practical

advantages expected of the mechanism. Either way, the association between

videoconferencing and economy of means (either supposed or proven) has taken

hold over time and is now a widespread belief, encouraged by some promoters of

videoconferencing, including in the literature (Lederer 2005, 2009; Wiggins, 2006).

However, the case we have studied shows that it has not always been the

case. The introduction of videoconferencing in the French trial arena did not

occur first for cost-cutting reasons, or indeed to optimize the management of

public funds in the judicial field. This clearly demonstrates that videoconferencing

technology is neither intrinsically linked to NPM policies nor necessarily imposed

by actors or approaches that are totally exogenous and heteronomous to the

judicial organization.

In order for it to become a tool of managerial programs, videoconferencing

had to be translated in economic terms (Callon, 1986) since money is a powerful

324 Policy & Internet, 8:3



operator of equivalence (Simmel, 2014) and figures, by nature, allow comparison

(Desrosi�eres, 2002). If those involved put forward management-based arguments,

sometimes backed by cost and profitability considerations, they open the door to

assessing the validity and pertinence of videoconferencing in general terms,

independently of the judicial situations concerned. From the point of view of a

strictly economic rationale, a resource that allows savings to be made in such-

and-such a situation, can be used to do likewise in others too. Of course, the

economic translations and quantifications applied to videoconferencing were then

crucial in its promotion in France; the same being true of the United States and

Belgium (De Biolley, 2013). The alignment of videoconferencing to a now

dominant managerial approach that has become the primary framework for

public action and reforms thereby appears more as one of the triggers to the

development of videoconferencing than an expression of the intrinsically pro-

NPM nature of technology. In this respect, videoconferencing can be considered

as an instrument of public action, that is, a technological tool that supports a

public policy objective at the end of the translation process described, in this case

reducing the need to escort detained personnel. Legal professionals such as

judges and lawyers all play an important role in this process, even if they do not

share the same position. Some of them are deeply involved and proactive (Bezes

et al., 2012).

Practical Imperatives Versus Legal Considerations

The economic justifications for videoconferencing have come up against

criticisms. They are of a different register, one relating to values and judicial

principles. The use of videoconferencing in the judicial system can be analyzed as

bringing two approaches into conflict. An innovation approach, based on practical

requirements and the challenge of functionality, versus a legal approach

concerned with legal conformity and judicial challenges: in short, practical

accountability versus judicial accountability. Depending on the phase of develop-

ment of videoconferencing, this tension has taken different forms and has been

introduced into diversified, more or less public, arenas.

In the managerialization phase, this tension has taken the form of a publicly

staged conflict, with opposition from certain unions of lawyers and magistrates,

representing the judicial register. Presentation-wise, they wrote a counter-circular

to the ministerial circular of 2009, turning the ministry’s judicial tool on its head,

almost parodying it, and then in terms of content, accusing the ministry of

putting managerial considerations before prevailing judicial rules. They write:

“Without regard for the separation of powers, the jurisdictional act is now subject

to unprecedented administration and accounting pressures: an obligation to

compile statistics, compare data collected, and get a result and sentence at the

end. The problem is that such an approach, exclusively placed under the auspices

of the General Revision of Public Policies (RGPP), disregards the law.”17

In order to counter the direction taken by the Justice Ministry, the unions

called for a sort of disobedience, which they justify by reference to national law18
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and supernational case law.19 This normative corpus is presented as superior and

more binding on judges than obedience of ministerial injunctions. Especially as in

their view the chancellery is in contradiction with both the criteria defined by

European case law, that is, law, but also the cardinal values of the Magistrature,

that is, the respect of legality and action in compliance with law, and the judge’s

independence, who is sole judge, that is, the only individual with the ability to

decide on the most appropriate form of attendance in each case.

We find this tension in the two previous periods that marked the introduction

of videoconferencing in French courts. During the second phase studied, that of

local experiments at Saint-Denis de la R�eunion Crown Court, supported by

national incentives, these tensions, although not at all talked about in the press,

or supported by collective actors, are nonetheless present. Thus, one of the

two presidents of the Crown Court, who was unfavorable to the use of

videoconferencing, contrary to his colleague, regretted that the logical structure of

the process could be overturned by the practical considerations inherent

to videoconferencing. Indeed, he explains: “When you have time constraints

linked to videoconferencing, in your timing and organization of discussions,

you are dependent on an outside constraint and that is somewhat frustrating

for a president of a Crown Court. [. . .] For the Wednesday-Thursday trial,

I have seven interventions [by videoconference], seven interventions [. . .]. So

I’m going to have to do some toing and froing. We are going to start with the

facts and then move on to personalities, the environment, and then the

scientific proof and so on, so there’s going to be a lot of cross-fire, all of which

can make it difficult for the jury to understand the case.”20 Hence, established

judicial practices and, in particular, the autonomy and know-how of the

president in structuring the process are overturned by the rigidities involved in

planning witness appearance via videoconferencing. But as he says himself, the

type of argument put forward by this Crown Court president held no sway

against the financial arguments put forward by the prosecutor of Saint-Denis

de la R�eunion Crown Court.

And finally, these tensions are to be found during the preparation of the text

that finally authorized the introduction of remote hearings between Paris and

Saint-Pierre-et-Miquelon at the end of the 1990s. It is worth remembering that

the State Council was the venue for testing videoconferencing, initially resulting

in failure (rejection of the bill) and then further to a second examination, in

validation.

Analysis of the way the bill was compiled explains the fundamentals of the

State Council’s rejection and the work done by the bill’s sponsors to reverse that

decision in the end. All of this illustrates the tension between the pragmatic

innovation approach and the judicial accountability approach.

The arguments put forward by some State counselors (administrative

judges on the State Council) in rejecting the bill hinged on judicial principles

at the heart of the organization of hearings and the work of the judge: the

importance of the physical presence in the judicial notions of personal

attendance; concerns as to the principles of equality of the defense’s arsenal
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and rights; and questions about the right to a hearing before the judicial body

by videoconferencing. Their discussions concern the area of judicial principles

that were potentially brought into question or negated by the use of

videoconferencing. Some were saying that a trial with remote litigants could be

unfair and that every litigant should have the same access to the courtroom

and to the judge.

In turn, ex-judges who supported the videoconferencing project in the

ministry of Justice tried hard to convince and convert their opponents. They

insisted on Saint-Pierre-et-Miquelon’s justice system being obstructed and

on the urgency of correcting the situation quickly. And so they saw the

technology as the only easy option for a short-term solution supported by the

local actors impacted by this crisis affecting their justice system. They also

reviewed their line of argument in order to define videoconferencing as an

exception in French law: only for Saint-Pierre-et-Miquelon trials, and only

when the local judges were not able to work on the case because they had

already judged it or because there were insufficient numbers of judges (during

holiday periods, for example). Finally, the answer from the ministry’s judicial

department included a judicial element to respond to the criticisms of the State

Council. For instance, they defended the idea of the existence of a legal

precedent of dissociation between appearance and physical presence, giving

certain minors the possibility of “taking the stand,” albeit virtually, in absentia

by broadcast of pre-recorded declarations before the court. When it combines

nonpresence with the possibility of conversational exchange with the judge

(unlike pre-recorded witness statements), attendance by videoconferencing

could be considered tantamount to personal appearance. In any case, this was

the legal argument put together by the judicial services department (DSJ) and

accepted by the State Council, confirmed many years later by a decision of the

Court of Cassation.

Personal Appearance and Public Audience Redefined

This case of public appearance is a clear example of the adjustments

performed to make the use of videoconferencing compatible with the judicial

environment, thus recomposing the standards of the institution. Indeed, it is now

legal for public hearings to be held without the physical presence of certain

participants since attendance by videoconference is legally equivalent to personal

appearance. But what is more, this new principle of equivalence has had the

indirect effect of establishing the fact that physical presence is no longer

absolutely constitutive of the notion of personal appearance. In this sense, the

physical dimension of attendance at a hearing is made less necessary and its

importance made relative. The notion of public hearing itself is therefore no

longer exactly the same. Consequently, the introduction of videoconferencing

impacts not only the state of law (Contini & Cordella, 2015), but also the

institutional construct: here, the standard that considers physical presence as a

full form and normal figure of presence at a hearing.
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Conclusions

This article provides insights into the process of institutionalization that has

taken place over the past 15 years and has shaped videoconferencing technology

as a new way of running trials. It looks at the conditions and arrangements for

the introduction of videoconferencing in public hearings. We have shown the

prevailing action approach and cognitive framework, which have led to

videoconferencing being considered a practical solution to different types of

concrete problems encountered in the judicial world, and that are more or less

specific to it. This cognitive framework, directed toward an instrumental and

technical conception of the mechanism, explains that purely judicial questions

were underestimated and, in the end, poorly prepared for, including by the

justice ministry itself. And we have also shown that the introduction of a

technological device such as videoconferencing goes way beyond simply

equipping participants at a hearing, as it implies negotiations with the highly

institutionalized universe of justice. These negotiations occur throughout the

process and are especially necessary as the pragmatic problem-solving approach

can come into conflict with another approach that is more focused on judicial

principles and the values of the judicial institution. We have identified several

friction points that illustrate the different forms taken by this tension in each of

the three phases comprising the introduction of videoconferencing identified.

In general terms, this article invites us to explore further these discreet niches

where hybrid systems are at play, born of the combination of acclimatizing to a

technical judicial system and a set of values, standards, and judicial and legal

systems already in place. It also suggests going beyond the overly frequent

conflation of videoconferencing and NPM reforms. It demonstrates that videocon-

ferencing is not “naturally” an NPM solution in the sense that it is not

systematically “NPM-friendly.” However, it is not systematically opposed to the

NPM approach either. Videoconferencing can be part of an NPM policy providing

that its supporters enroll it in their approach, as they did in France.
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2. For example with the recommendations of the OECD on e-government strategies (OECD, 2003).
3. In the legal field, this technology is covered by different terms: videoconferencing (e.g., Lederer,

2005, 2009; Wiggins, 2006); video-teleconferencing (e.g., Garofano, 2007); interactive video-
teleconference (IVT) (e.g., Babcock & Johansen, 2011). From a U.S. comment on a legal text, the
definition of IVT is: “the simultaneous transmission of audio and visual images between parties or
the court via a closed-circuit television, audio-video link, or other means involving the
instantaneous transmission of images and voices” (FernL. Kletter, Annotation, Constitutional and
Statutory Validity of Judicial Videoconferencing, 115A.L.R. 5th 509, 519 (2004) quoted by Babcock &
Johansen, 2011, 653, footnote 8). However, videoconferencing remains the most frequent term in
the literature. This is the term used in this article.

4. Council of the European Union, Videoconferencing as part of e-Justice, Brussels, Communities
European 2009. Accessed June 22, 2015. https://e-justice.europa.eu/content_videoconferencing-69-
en.do.

5. Manual for cross-border court proceedings in the European Union. Accessed June 22, 2015.
https://e-justice.europa.eu/content_manual-71-en.do.

6. We found that the previous foreign experiments (in the United States, in Italy, etc.) were used as
arguments to convince stakeholders of the validity of this “technological” solution to a “legal”
problem in Saint-Pierre-et-Miquelon. But the inception of videoconferencing for judicial activities
was not the result of a policy transfer process (Dobbin, Simmons, & Garrett, 2007; Dolowitz &
Marsh, 2000), at least in France. For the whole discussion, see Dumoulin and Licoppe (2011).

7. Stating that “videoconferencing would pose problems regarding costs in the same way as remote
witnessing did at the International Criminal Tribunal on the former Yugoslavia,” Reply of 30/01/
97 of the deputy-directorate on general and international criminal law to the consultation
performed by the DSJ (judicial services department) on a pre-white paper draft on the local
authority of Saint-Pierre-et-Miquelon, DSJ Archives, bureau AB1.

8. Article 706–71 of the Code de proc�edure p�enale (CPP), applicable in criminal matters (established in
2001).

9. Interview with the public prosecutor, Appeal Court, Saint-Denis de la R�eunion.
10. Interview with the public prosecutor, Appeal Court, Saint-Denis de la R�eunion.
11. The French Ministry of Justice launched a strategic plan on dematerialized judicial proceedings. It

covered four main areas, including the wider implementation of videoconferencing in judicial
hearings.

12. Senate Report on the Finance Act 2010, Opinion No. 106 (2009–2010) drawn up on behalf of the
Judiciary Committee, Theme: Justice and access to law.

13. Circular of the General Secretariat of the Ministry of Justice, SG-09-2005, “Use of videoconferenc-
ing equipment for a 5% reduction in the number of transfers of prisoners to court in 2009,” dated
February 5, 2009, accessed June 29, 2015. http://www.syndicat-magistrature.org/IMG/pdf/
cir_sg_visioconference_extractions_judiciaires_20090205.pdf.

14. Enrolment is a notion borrowed from Michel Callon’s actor–network theory. Callon (1986, pp. 207–
208) defines “interessement” as a “group of actions by which an entity attempts to impose and
stabilize the identity of other actors it defines through its problematization.” “Enrolment” is the
result of a successful “interessement” process. “To describe enrolment is thus to describe the
group of multilateral negotiations, trials of strength and tricks that accompany the interessements
and enable them to succeed” (Callon, 1986, p. 212).

15. For example, the “Syndicat des avocats de France” (for attorneys) and the “Syndicat de la
Magistrature” (for judges).

16. http://www.syndicat-magistrature.org/Contre-circulaire-sur-le-recours.html accessed April 4, 2016.
17. Excerpt from http://www.syndicat-magistrature.org/Contre-circulaire-sur-le-recours.html accessed

April 4, 2016.
18. Art. 706–71 of the CPP.
19. The case of Marcello Viola versus Italy—Application no 45106/04—Strasbourg ruling 5/10/2006.
20. Interview with the president of the Crown Court of Saint-Denis de la R�eunion.
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